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In the Office AcUon dated 1 1/8/2005, only claims 1 and 3-9 mentioned. 
According to Section 707.07(i) of the M.P.E.P., each pending claim should be mentioned 
by number, and its treatment or status given in every Office Action. 

In the OfHce Action dated 11/8/2005, claims 1, 4, 5, 8, 9, and 11 vvere rejected 
under 35 USC 102(b) based upon the Klinkenberg newsp8?)er article. This rejection is 
traversed. 

This Section of the statute states that a person shall be entitled to a patent 
unless- .the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year prior to the 
date of the application for patent in the United States. 

Independent claim 1 requires that the structure be made of inflatable air-tight 
material. Claim 13, the other independent claim directed to the structure, requires that 
the structure be made of padded material. The Klinkenberg article fails to show either of 
these limitations, and the claims are considered to be allowable over the Klinkenberg 
article. Claims 1 1 and 12 recite method steps which arc not shown by the Klinkenberg 
article. 

Also, in the response dated August 22, 2005, it was called to the examiner's 
attention that there was insufficient evidence in the newspaper article to si^port a 
rejection based on the public use provision of Section 102(b). The decision of Trans- 
World Mfg. Corp. V. Al Nyman & Sons, Inc., 224 USPQ 259 (Fed. Cin 1984) sets forth 
the judicial standard for oral testimony establishing public use. Such testimony must 
provide clear and convincing evidence. The phrase "clear and convincing^' was dejgned 
as meaning that evidence which produces in your mind a firm belief or conviction as to 
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the matter sought to be established. The court went on to cite cases which held that 
corroborated oral testimony was sujfficient to prove prior use. 

It is applicant's position that the newspaper article and accompanying photos 
cannot be used as a reference against the claimed subject matter because its efifective date 
is after the effective filing date of the application. Any oral testimony in that article is not 
under oath and is not COTToborated. The oral testimony thus fails to present the clear and 
convincing evidence which is required to establish public use. 

The examiner made of record recollections coming within his phonal 
knowledge. Applicant requests that any statements on the record expressing recollections 
within the personal knowledge of the examiner be placed in affidavit form as is called for 
by 37 CFR 1.104(dX2). In the absence of such an affidavit, the examiner's statements 
are not to be considered. 

Qaims 1, 3-9, and 1 1 were finally rejected under 35 USC 103(a) as being 
unpatentable over Herman in view of Yercha et al for the reasons set forth by the 
examiner on pages 2 and 3 of the OfiSce Action. This rejection is traversed. 

Regarding claims 13-16, 19, and 20, these claims are directed to structures made 
of padded material. The references foil to teach such material. Accordingly, it is urged 
that the claims limited to padded material must be patentable. 

As to the claims limited to inflatable materia], applicant has previously evaluated 
the rejection using the criteria of the four Graham inquiry factors and the three j^ctors set 
forth in Section 706.02(j) of the M.P.E.P. Tf Ae examiner fails to comply with any one of 
tihese fectors, the rejection is not sustainable. In the present case, the examiner has not 
complied with even one of these factors. Clearly, the rejection should be withdrawn. 
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In view of the above amendmeats and remarks it is considered that claims 1, 3-5, 
8, 9, 1 1-16, 19, and 20 are allowable and a notice to that effect is solicited, Should the 
examiner consider issuing an Office Action which is anything other than a notice of 
allowability, the examiner is urged to contact applicant's representative prior to the 
mailing of the OflSlce Action so that prosecution in this application can be brought to a 
^eedy concltision. 
Respectfully submitted, 



Richard L, Huff 
33627 

Ph.(301)924 2169 
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